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Some elections are more important than others in the 
signs and portents they hold for psychiatric care. I am 
focusing my column on recent events at the federal level 
and how they may play out in California. 

The current president-elect and the Republican party 
which will now dominate both houses of Congress have 
no detailed proposals to analyze yet, but statements dur-
ing this summer’s political conventions, during the presi-
dential campaign and in recent party white papers and 
other published sources indicate that there are several 
programs and policies that will be in the cross-hairs of 
the new administration and Congress. Most importantly, 
the Republican leaders in both houses and the president-
elect have promised to “repeal and replace” the Affordable 
Care Act, which places health reform very squarely at the 
forefront of issues of concern after the election. 

First, the good news. At press time mental health reform 
legislation was headed to the President’s desk. Incorpo-
rated into a larger piece of health care reform legislation it 
will be one of the significant accomplishments of the lame 
duck session of Congress for 2016 – and a signal achieve-
ment for Congress in 2016. You may remember that Con-
gressman Murphy’s mental health reform bill HR2646 – 
Helping Families in Mental Health Crisis Act - passed out 
of the House of Representatives earlier this year on a 422-
2 vote. A broad version of Representative Murphy’s bill 
was incorporated into the so-called 21st Century CURES 
Act legislation and was passed by the Senate on a 94-5 
vote on December 7. The larger bill runs to 1,000 pages, 
and the mental health reform portion runs approximately 
one quarter of that – and that does not count another 
significant piece of legislation also incorporated in broad 
strokes into the CURES Act which brings about crimi-

nal justice reforms for people with 
severe mental illness. These two 
pieces are astounding in scope and 
even more so for being produced 
in the waning hours of a Congress 
battered by several years of bitter 
partisan struggles, amidst an even 
more divisive general election. 

The CURES bill promises: increased funding for research 
at the National Institutes of Health by $5 billion, pri-
marily aimed at finding cures for many diseases includ-
ing a “moonshot” on cures for cancer; shortening of the 
lengthy Federal Drug Administration approvals for new 
drugs; it also incorporates $1 billion to combat addictions 
and the opioid epidemic. 

The mental health portion of the CURES bill, is pro-
found in scope: it refocuses federal mental health efforts 
on evidence based practices and services for the most se-
verely mentally ill, particularly focusing on the homeless 
population and those in jails and prisons; professionalizes 
the activities of the Substance Abuse and Mental Health 
Services Administration by requiring at least 50% doctor-
al level practitioners on all advisory bodies; and creates a 
sub-cabinet level position of Assistant Secretary of Health 
and Human Services to oversee the newly refocused pri-
orities in delivery of mental health care. 

On a more granular level there is emphasis on increasing 
the mental health workforce, including psychiatry and in 
particular, child psychiatry; increased support for Assisted 
Outpatient Treatment; increased capacity of inpatient 
psychiatric care; an attempt to redress concerns of families 
excluded by privacy law from participation in treatment; 
money for more vigorous enforcement of the federal par-
ity law; more money for suicide prevention, particularly 
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for youth; new initiatives for integration of mental health, 
substance use and primary care – and too many more pol-
icy proposals to list. 

These changes reflect a new national priority focusing on 
mental health and substance use treatments and could be 
only the beginning as advocates and policy makers pre-
pare for a new round of activities next year meant to ex-
tend reforms even further. 

Now, the not so great news. 

The President-elect and a rejuvenated Republican Con-
gress have promised to “repeal and replace” the Afford-
able Care Act which threatens health coverage and health 
reform enacted in 2010. It has been easy to try and fail as 
Republican’s have in the House of Representatives more 
than 60 times to repeal the ACA – there have been no 
consequences for essentially achieving nothing with sym-
bolic votes to repeal. 

It is a much more difficult task when there are conse-
quences. These can take a multitude of forms. First the 
entire ACA “hangs together” and is the way it is because 
it “has to be” according to Pulitzer Prize winning New 
York Times columnist Paul Krugman. What he means by 
that is the entire ACA was predicated on the idea that 
the many interrelated and integrated pieces of many of 
the reforms were essential to each other and many would 
save money i.e. for Medicare. When you start to unpack 
those, a very fiscally dicey picture emerges. Medicare sav-
ings have already been scored in Congressional budgets. If 
a number or all of the reforms are reversed, the Medicare 
line item will swell significantly due to unrealized savings. 
That’s politically unappetizing and perhaps not achiev-
able– unless you also roll back Medicare, also unpalatable. 
More on Medicare in a bit. 

More specifically how do you roll back the individual 
mandate (which is high on the list of Republican targets) 
and keep the pre-existing conditions clause, or the ability 
to stay on a parents policy until age 26 – which Republi-
cans seem to like?  Rolling back the individual mandate 
means insurance pools become increasingly comprised of 
older and sicker individuals, which would accelerate an 
implosion in the private health care insurance market – or 
an explosion in the costs of premiums that accomplishes 
the same thing. 

Rollback of the ACA risks the California’s health exchange, 
which provides coverage for over $5 million Californians, 
with a federal subsidy of about $15 billion. It also risks 

losing the formerly medically indigent back to the streets 
because they, who were able to gain coverage in the Medi-
Cal (California’s Medicaid program) expansion, would 
likely be without coverage. The ACA’s essential benefits 
provisions might also be at risk and in California they are 
responsible for full scope of services coverage for mental 
health and substance use disorders. In fact the benchmark 
plan that sets the coverage bar in California includes cov-
erage of all mental health diagnoses, includes virtually all 
psychotropic medications, and has a comprehensive sub-
stance use and disorder benefit. That’s now the norm for 
the coverage of over 25 million Californians. 

All of these individual pieces serve discrete populations 
and those constituencies will fight fiercely to keep them. 
Those constituencies are heavily represented in Republi-
can districts. There are also Republican Governors who 
opted for state run health exchanges, and for Medicaid 
expansion – central features of the ACA. There are state 
Republican Insurance Commissioners, who are heavily 
invested in mental health insurance parity enforcement. 
These Commissioners would also fiercely oppose the sell-
ing of insurance across state lines – another idea floated 
by Republicans as part of the re-engineering of health care 
policy necessary after a rollback of the ACA.  So the land-
scape is not one in which a Republican juggernaut against 
“Obamacare” can run freely or even easily to its target. 

To make things more difficult, the Republican caucus 
in the House is not monolithic but is shot through with 
fracture lines and warring factions. House Speaker Paul 
Ryan ascended to the speakership only on the condition 
that the Tea Party faction “play nice” with more moderate 
parts of the Republican Party. Cracks in the façade of that 
alliance are bound to widen.

And, then there is parity. In revisiting the vote on the 
Mental Health Parity and Addiction Equity Act of 2008, 
I found over 160 NAY votes against it in the House in 
what was touted at the time as a bi-partisan victory – a 
sizeable rebellion against parity could be fashioned with 
those House members and perhaps others. That too could 
be vulnerable if Republicans decide that they want to re-
duce regulation and mandates on the “free market.” Even 
staunch mental health reform supporters like conserva-
tive Republican House Energy and Commerce Commit-
tee Chair Fred Upton – who successfully managed mental 
health reform legislation for the leadership in the House 
– voiced concerns about the progress that reversed legisla-
tion would make in the hands of the new 2017 Congress. 



Capitol Insight   3

Added to all of this Democrats will retain a measure of 
control and leverage in the US Senate because any Sena-
tor on virtually any bill can call for a supermajority vote. 
In the Senate that means 60 votes are the necessary mini-
mum for passage of a measure, i.e. that the 52 Repub-
licans must find 8 Democrats to side with them in any 
dismantling of the ACA. That may be an impossible un-
dertaking unless there is a heavily negotiated and substan-
tially modified health care proposal. 

It is clear that health reform will be a signature theme 
of the next Congress, which is a two-year session, 2017-
2018, amidst volcanic rumblings and upheaval. Califor-
nia must, and is already, taking steps to preserve many 
of the benefits conferred on California by the ACA and 
MHPAEA in the event of repeal and/or replacement. 

CPA’s 2017 Legislative Agenda

On a more cheerful note and by way of contrast, the CPA 
has a very full legislative agenda for the upcoming 2017-
2018 legislative session. Recently, the CPA Council met 
and unanimously acted on legislation for 2017: 

• CPA Council ACTION: Authorized Sponsorship of 
Legislation establishing a Psychiatric Bed Registry

• CPA Council ACTION: Authorized Sponsorship of 
Legislation for Emergency Room Boarding

• CPA Council ACTION: Authorized Sponsorship of 
Legislation Establishing Medication Procedures for 
Jail Detainees with SMI

• CPA Council ACTION: Authorized Sponsorship for 
AOT (Laura’s Law) 72-Hour Hold (Welfare and In-
stitutions Code Section 5346) Clarification 

Psychiatric Bed Registry

Last year CPA sponsored similar legislation, which did 
not move forward at the point of fiscal review in the leg-
islature – mostly for technical reasons, and certainly not 
for lack of support for the underlying policy. CPA can 
reintroduce that legislation, which proposed a pilot pro-
gram in Bay Area counties, or if the President signs the 
CURES bill, it could introduce a much broader bill that 
would take advantage of a new federal grant program for 
these purposes in the CURES bill, a description of which: 

Authorizes the Secretary to award grants to state and lo-
cal governments, Indian tribes, and tribal organizations 
to strengthen community-based crisis response systems or to 
develop, maintain, or enhance a database of beds at in-

patient psychiatric facilities, crisis stabilization units, and 
residential community mental health and residential sub-
stance use disorder treatment facilities. 

Emergency Room Boarding

This proposal would provide some relief to the problem 
of Emergency Department boarding of individuals with 
mental illnesses by codifying the conditions under which 
emergency departments in non-designated hospitals may 
detain and continue a hold for individuals under the WIC 
5150 statute in the Lanterman Petris Short Act. Specifi-
cally: 

To proactively develop, via a collaboration with emergency 
physicians, a framework for effectively addressing one cause 
of ED boarding - lack of onsite ability to detain for pur-
poses of transport to LPS designated facilities pursuant to 
WIC 5150 -- which would be based upon existing LPS 
regulations or upon minimal modification of those regula-
tions, that would:
• Improve access of ED patients to available acute psychi-

atric inpatient resources
• More effectively focus public attention upon the need for 

expanded acute psychiatric inpatient services.

Medication Procedures for Jail Detainees

With the marked reduction in psychiatric hospital beds 
and the increasing use of county jails to house the un-
treated, often homeless, mentally ill, many inmates or de-
tainees become more delusional, disorganized and disrup-
tive in confinement.  A prisoner who is gravely disabled 
cannot be treated promptly and involuntarily in a county 
jail except in an emergency (usually as an immediate dan-
ger to himself or others).

This legislative proposal would provide a pre-adjudication 
process to facilitate the earliest possible treatment in jail 
consistent with detainee due process rights, and if success-
ful may have many beneficial effects including reducing 
the demand for state hospital admission for many of the 
prisoners if their urgent mental health care needs can be 
addressed while still in the county jail.

Clarification of the Laura’s Law Statute

A section of the Laura’s Law statute providing judicial 
oversight of chronically treatment non-adherent patients 
is unclear in a variety of areas, thereby making it difficult 
for admitting hospital professionals to determine whether 
or not they are acting in compliance with the law. It is 
not clear that regulations apply requiring that hospital-
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ization be clinically indicated and be determined by a 
professional with admitting privileges, and it is unclear as 
to whether an admission order is necessary, or by whom. 
Further, it is unclear whether or not any treatment during 

the detention is permissible. It is also unclear as to the 
basis for release of the detained person prior to the expira-
tion of 72 hours, and who would make the determination 
that the basis existed.

CMS Issues Final Rule for 
Future Medicare Reimbursements

(adapted from Psychiatric News Alert)

By Melinda L. Young, M.D., 
D.F.A.P.A., APA Area 6 Trustee

On October 14, 2016, the Centers 
for Medicare and Medicaid (CMS) 
issued its “Final Rule” for future 
Medicare reimbursements, im-
plementing payment reforms in 
the Medicare Access and CHIP 
(Children’s Health Insurance 

Program) Reauthorization Act of 2015 (MACRA).  This 
includes the Merit-Based Incentive Payment System 
(MIPS) and Advanced Alternative Payment Model (APM) 
incentive payment provisions, effective January 1, 2017.

MACRA replaces the flawed Sustainable Growth Rate 
(SGR), establishing new quality reporting programs 
aimed at encouraging value-based care.

APA staff will be analyzing the final rule and its implica-
tions for APA members. Right now, psychiatrists should 
be aware of the following:

• Psychiatrists with up to $30,000 in Medicare billings 
or 100 Medicare patients will be exempt from quality 
reporting and payment adjustments under the MIPS 
program.

• Psychiatrists can ease into MIPS reporting in 2017 
due to relaxed “Pick Your Pace” reporting for that year. 
Reporting just one measure for Quality, one Clinical 
Practice Improvement Activity, or all measures for elec-
tronic health record (EHR) use will avoid 2019 penalties. 
Reporting complete MIPS data for part (or all) of 2017 
can earn modest (or slightly higher) bonuses in 2019.

• Psychiatrists who do MIPS reporting for 2017 will not 
be penalized for seeing sicker, lower income patients. 
Their Medicare patients’ resource use will not be count-
ed in their MIPS score.

• Psychiatrists will only have to report four medium-weight 

or two high-weight Clinical Practice Improvement 
Activities and only five Advancing Care Information 
measures (for EHR use) to get credit in those catego-
ries—a significant drop from the proposed rule. 

APA staff want to help educate members about their op-
tions.  Staff are in the process of developing a variety of 
tools, including a web-based toolkit and webinar series 
among others, to make this transition as easy as possible. 
Psychiatric News and other APA communications will 
alert members as new items become available.

The downloadable APA MACRA Toolkit may include re-
sources such as:

• MACRA 101 Primer
• Decision tree to help psychiatrists choose their pay-

ment pathway
• Checklist and timelines to get ready for MIPS
• Additional APA and other resources to help members 

prepare

APA will also be launching a webinar series to walk mem-
bers through the nuts and bolts of these Medicare changes, 
show them how they can be successful quality reporters, 
and demonstrate how to use the data to inform clinical 
practice. The webinar series can be viewed live and will be 
available later On-Demand on the APA Learning Center. 
The tentative schedule for webinars is as follows:

• Quality 101 Reporting—This will be available in late 
October

• Final Rule Overview—November 16, 2016
• MIPS Quality Category—November 30, 2016
• MIPS Advancing Care Information Category—

December 7, 2016
• MIPS Clinical Practice Improvement Activities 

Category—December 14, 2016
• Alternative Payment Models—January 18, 2017

For more information, see upcoming issues of Psychiatric 
News and the series of Psychiatric News articles on MACRA 
and value-based care.
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